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RECENT CASES. 79 

the bond had contracted to erect. The bond had incorporated in 
it the contract between the plaintiff and Allspaugh and Hall, 
whereby the plaintiff was authorized to retain one-fourth of the 
contract price until final settlement between the parties thereto. 
When the building was completed the plaintiff paid the contrac- 
tors the full amount of the contract price, but there was no evi- 
dence of the surety's assent to such payment. At the time of 
such payment there were valid unpaid liens, known to the plain- 
tiff, for labor and material used in the erection of the building, 
which plaintiff was obliged subsequently to pay and which of 
course belonged to the contractors to remove. Plaintiff thereupon 
sued the obligors and surety on the bond to the amount of the 
liens paid. The Supreme Court of California held that the surety 
was not liable, since the sum which the contract authorized plain- 
tiff to retain, and referred to in the bond, was charged with a 
trust in favor of the surety as security against the liens, and with- 
out his consent it could not be paid to his principals. The whole 
law on this subject is clearly expressed in a brief sentence of the 
opinion quoted from Law v. East India Co., 4 Ves. 829. " It can- 
not be contended, upon any principle that prevails with regard 
to principal and surety, that when the principal has left a 
sufficient sum in the hands of the obligee, and he thinks fit, 
instead of retaining it in his hands, to pay it back to the principal, 
the surety can be called upon. " 

Master and Servant — Liability for Servant's Torts — Ratification. — 
The Supreme Court of Massachusetts in the recent case of Demp- 
sey v. Chambers, 28 N. E. Rep. 279, has considered the question 
of ratification under peculiar circumstances. The plaintiff ordered 
coal of the defendant. A third person, McCullock, without the 
knowledge of the defendant, delivered the coal, and in so doing 
broke a pane of plate glass in the plaintiff's building. Afterwards, 
with full knowledge of the accident and delivery of the coal by 
McCullock, the defendant presented a bill to the plaintiff and 
demanded payment. Plaintiff sued for the injury to the plate 
glass and the lower court held he could recover, finding that 
though McCullock was not the servant of the defendant at the 
time of the accident, the defendant ratified his delivery of the coal 
when he presented the bill to the plaintiff. This the Supreme 
Court holds was correct : "The delivery was for the plaintiff's ben- 
efit, and while the ratification was not directed specifically to the 
trespass, which was not for the defendant's benefit, if taken by 
itself, yet it was so connected with McCullock's employment that 
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the defendant would have been liable as master if McCullock had 
really been his servant when delivering the coal." The court 
were unable to find anything in the books dealing with the exact 
case, but were of the opinion that the general course of authority 
required them to hold that the ratification established the relation 
of master and servant between the defendant and McCullock from 
the beginning, with all its incidents, including the liability for the 
latter's negligence. The court however doubt the present wisdom 
of the doctrine of the responsibility of the master for the acts of 
his servant, especially as regards the doctrine of ratification, and 
hints that were they drawing up a code on the subject it might 
not be in accordance with the present decision. 

Contract of "Sale or Return." — Wailes v. Howison, 9 South. Rep. 
594 (Ala.). W. delivered to H., for the sum of $100, certain min- 
eral rights or options to land, upon consideration that, if H. should 
pay W. $10,000 within twenty days, the options should become 
the property of H. ; and H. obligated himself to pay W. $10,000, or 
to return the options within thirty days. W. transferred the options 
by indorsement on the back. H. failed to return them within 
thirty days, whereupon W. sued for the $10,000. W. contended 
that the contract was one of "sale or return"; that when H. 
failed to return the options within thirty days, the obligation to 
pay $10,000 became absolute. But the court held that it was not 
a contract of " sale or return," but that the payment of $10,000 
was a condition precedent to a sale. The court says : "As between 
the parties a sale of the mineral rights and options was not 
intended until payment of the $10,000, for it is expressly pro- 
vided that 'then' (upon the payment of $10,000) the mineral 
rights shall become the property of Howison. The payment of 
$100 was a sufficient consideration to uphold the purchase of the 
options for twenty days, and during that time Wailes could not 
revoke or rescind the offer of sale. During the twenty days it 
was optional with Howison either to purchase the mineral rights 
by paying the $10,000 or decline the purchase. He had paid $100 
for this privilege. A mere failure alone to pay within twenty 
days terminated his optional rights and Wailes then could have 
compelled him to deliver up the option contract. * * * 

Looking at the entire contract we are satisfied that the parties 
never intended, and the contract is not, an absolute promise to 
pay $10,000 as a bargain of 'sale or return,' or as liquidated 
damages for failing to return the options within thirty days. " 



